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REQUEST FOR DIRECT APPELLATE REVIEW

Following the defendant’s admission to sufficient
facts on one charge of operating under the influence of
alcohol, a restitution hearing was held in the Central
Division of the Boston Municipal Court. The Jjudge
determined that the victim in the case had been fully
compensated by the defendant’s insurance company for
the loss of her car, which was struck, while parked, by
the defendant’s car. Nonetheless, the judge ordered
the defendant to pay the victim $140 to compensate her
for the time that she spent at the restitution hearing.

Our common law holds that restitution is “limited
to economic losses caused by the defendant’s [criminal]

conduct.” Commonwealth v. McIntyvre, 436 Mass. 829, 834

(2002) . This Court has never held that such losses may
include compensation for time spent at a restitution
hearing. The defendant requests, pursuant to Mass. R.
App. P. 11, that this Court grant direct appellate
review in this matter, and hold that a defendant cannot
be required to pay a victim for attending a restitution
hearing. Such a conclusion is necessary to protect the
defendant’s right to a restitution hearing, which
adheres regardless of her poverty, and would be
consistent with widely-accepted principles in the

analogous civil context.
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STATEMENT OF PRIOR PROCEEDINGS

The defendant, Mariezel Vallejo, was charged on
December 21, 2015 in the Charlestown Division of the
Boston Municipal Court with one count of leaving the
scene of property damage, G.L. c. 90, § 24(2) (a), and
one count of operating under the influence of alcohol,
G.L. c. 90, § 24(1) (a) (1) (Add. 6).Y¥ The case was
transferred to the Central Division of the Boston
Municipal Court for trial, and on January 5, 2017, Ms.
Vallejo admitted to sufficient facts on the charge of
operating under the influence of alcohol (Add. 4). The
charge of leaving the scene of property damage was
dismissed at the request of the Commonwealth (Add. 5).

Ms. Vallejo was placed on probation for one year,
with restitution to be determined at a later hearing
(Add. 5). The restitution hearing was held in the
Central Division on February 23, 2017, before Judge
Eleanor Sinnott (Add. 3). On March 1, 2017, Judge
Sinnott issued an order in which she determined that
Ms. Mansfield had already been fully compensated for
the damage to her car, by virtue of a payment from Ms.
Vallejo’s insurance company for its full value (Add.
12) . But the judge ordered that Ms. Vallejo pay her

$140 in order to compensate her for wages allegedly

'The Addendum attached to this application, which
contains the trial court dockets and the judge’s
findings, will be cited as (Add. ).
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lost on the day of the restitution hearing (Add. 12).

Ms. Vallejo timely filed a notice of appeal on
March 23, 2017, and her appeal was docketed in the
Appeals Court on April 24, 2017. She also filed a
motion in the Central Division to stay the order of
restitution pending appeal, which Judge Sinnott denied
without a hearing on May 25, 2017 (Add. 1). A motion
to stay filed in the Appeals Court was subsequently
allowed by a single justice (Sacks, J.). Her brief in
the Appeals Court was filed on July 21, 2017.

STATEMENT OF FACTS RELEVANT TO THE APPLICATION FOR
DIRECT APPELLATE REVIEW

The restitution hearing centered around two
questions: the extent of compensable economic loss
sustained by Ms. Mansfield, whose parked car was struck
by Ms. Vallejo; and Ms. Vallejo’s ability - or lack
thereof - to pay restitution.? Only the facts related
to the first question are summarized here.?

As Judge Sinnott found, it was uncontested that
that Ms. Vallejo’s insurance company deemed Ms.

Mansfield’s 2001 Honda Accord, which had an odometer

reading of 133,942 miles on it, a total loss (Add. 9-

‘The two women were the only witnesses at the hearing.

0On appeal, Ms. Vallejo also argues that the judge
erred in concluding that she was able to pay $140,
despite the uncontroverted evidence that she was unable
to work because of an injury, had no income, and was
living in low-income housing.
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10). The company therefore paid her $5,100, which was
the blue book value of such a car in “good” condition,
plus sales tax (Add. 10). In the summer of 2016, Ms.
Mansfield bought a more expensive car, a 2015 Chrysler
200 (Add. 10). It was uncontested that her use of a
rental car during the time that she was without a car
had been fully compensated (Add. 10).

Ms. Mansfield also claimed that she had spent
thirty hours on the phone dealing with insurance
companies, for which she sought compensation at the
rate of twenty dollars an hour (Add. 12). She also
sought compensation, at the same rate, for time that
spent in court on four separate occasions, including
the date of the restitution hearing itself (Add. 12).%

Judge Sinnott found that Ms. Vallejo had been
appropriately compensated for the loss of her car, and
concluded that she was not entitled to punitive damages
or to restitution for time she spent at pretrial
proceedings (Add. 12). Nonetheless, Judge Sinnott
ordered Ms. Vallejo to pay Ms. Mansfield $140 to
compensate her for attending the restitution hearing

itself (Add. 12).

‘Ms. Mansfield also requested restitution for the
difference in the excise tax on her new car as compared
to her old car for five years, and for the difference
in her insurance premiums for five years. Further, she
sought punitive damages (Add. 12).
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ISSUE PRESENTED

This case presents a novel issue in Massachusetts:
whether a judge may properly order a defendant who has
exercised her right to a restitution hearing to pay a
victim for her attendance at that hearing. Defense
counsel below argued that no restitution should be

ordered; this issue is therefore preserved for review.

ARGUMENT

THIS COURT SHOULD HOLD THAT A DEFENDANT CANNOT BE
ORDERED TO PAY RESTITUTION TO A VICTIM SIMPLY FOR
ATTENDING THE RESTITUTION HEARING.

A. No Massachusetts case has held that
restitution may be ordered for lost
wages arising from attendance at
the restitution hearing itself, and
other jurisdictions have declined
to so hold in the absence of
explicit statutory authority.

With certain exceptions specific to offenses not
at issue here,? there is no statute in the Common-
wealth governing the standards for imposition of

restitution. See Commonwealth v. Denehy, 466 Mass.

°See, e.g., G.L. c. 266, § 37E(d) (person found guilty
of identity fraud shall be ordered to make restitution
for financial loss to victim, which may include costs
incurred by victim in correcting credit history or
satisfying a debt); G.L. c. 276, § 92A (person found
guilty of motor vehicle theft shall be ordered to
compensate the victim for financial loss, including
“loss of earnings, out-of-pocket expenses, and
replacement costs”); G.L. c. 266, § 27A (setting forth
restitution standard for persons convicted of motor
vehicle insurance fraud).
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723, 736-737 (2014). A judge’s power to order
restitution derives from her power to order conditions

of probation. Id. See also Commonwealth v. Henry, 475

Mass. 117, 121 (2016). As a matter of common law in
Massachusetts, restitution is “limited to economic
losses caused by the defendant’s conduct and documented

by the victim.” Commonwealth v. McIntyre, 436 Mass. at

834. Such loss must “bear[] a significant relationship
to the offense.” Id. at 835. It is the Commonwealth’s
burden to prove the amount of loss, by a preponderance

of the evidence. Commonwealth v. Nawn, 394 Mass. 1, 7-

8 (1985).

As far as the defendant is aware, there is no
Massachusetts case holding that restitution may be
ordered for lost wages resulting from attendance at any
court proceeding, let alone a restitution hearing.¥
Courts in other jurisdictions that have permitted such

awards have done so where expressly permitted by

®Over fifteen years ago, this Court suggested that
wages lost to attend court proceedings might sometimes
be compensable, if “appropriately documented.”
Commonwealth v. Rotonda, 434 Mass. 211, 221-222 (2001).
That case, however, presented no issue of lost wages.
See id. (holding that restitution award of $5,000 to
victim of threats and civil rights violation was
improper where “selected without regard to any fact
other than whether it might ‘satisfy’ the victim”).

The suggestion in Rotonda that lost wages might be com-
pensable was “dictum.” Commonwealth v. Casanova, 65
Mass. App. Ct. 750, 754 (2006).
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statute. See, e.g., Taylor v. State, 45 P.3d 103, 106

(Okla. Crim. App. 2002) (authorizing restitution for
time spent at court proceedings where statute speci-
fically included “economic losses incurred as a
consequence of participation in prosecution and
proceedings related to the crime”).
“"Where the statutory scheme makes no allowance for

such restitution, however, courts have not been
inclined to expand the scope of statutorily-defined

restitution.” State v. Cummings, 214 W. Va. 317, 322

(2003) (holding that lost wages incurred while
attending court proceedings were not compensable as
restitution where not specifically authorized by
statute), citing State v. Goodrich, 47 Wash. App. 114,
115 (1987) (where statute authorizes restitution for
lost wages resulting from injury, restitution for lost
wages for time spent in court was improper).

With respect to certain offenses, Massachusetts
statutory law supports granting lost wages in some
circumstances, though the parameters of such a
restitution award have not been delineated in our
caselaw. For example, a person convicted of stealing a
motor vehicle is required to compensate the victim for

7

“financial loss,” including “loss of earnings.” The

statute does not specify, and the courts have not
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determined, whether such lost wages are limited to
those directly caused by the theft of the car, or also
include wages lost to time spent in court. G.L.

c. 276, § 92A.

There is no parallel statute permitting
restitution for lost wages (of any kind) for operating
under the influence of alcohol, the offense to which
the defendant tendered an admission of sufficient
facts. 1In the absence of explicit statutory authority,
this Court should hold that restitution cannot be
ordered for lost wages for time spent at the
restitution hearing itself. That is, a defendant
cannot be required to pay a victim seeking restitution
for attending the restitution hearing.

B. The judge’s order that the defendant

compensate the victim for time spent at the

restitution hearing interferes with the

defendant’s right to a restitution hearing,

which adheres regardless of her poverty, and

is inconsistent with widely-accepted
principles in the analogous civil context.

This Court recently reiterated the right of a
criminal defendant to a “reasonable and fair”
procedure, including an evidentiary hearing, to
determine the amount of the restitution order.

Commonwealth v. Henry, 475 Mass. at 120, quoting

Commonwealth v. Nawn, 394 Mass. at 6-7. In the same

case, this Court emphasized “the fundamental principle



_9_

that a criminal defendant should not face additional
punishment solely because of his or her poverty.” Id.
at 122.

Conditioning the defendant’s right to a restitu-
tion hearing on payment for the victim’s appearance at
that hearing is inconsistent with these principles. It
effectively charges the defendant a fee for access to
the rights enunciated in Henry and Nawn. Such an
approach forces a defendant like Ms. Vallejo to weigh
her right to an evidentiary hearing - to establish her
inability to pay any amount of restitution - against
the risk that the hearing itself will require addi-
tional costs that she cannot pay. This reason alone
should be dispositive to bar restitution for a victim’s
attendance.

Requiring a defendant to pay for a victim’s
attendance at the restitution hearing raises other
practical concerns. The “prosecution should disclose
prior to the hearing the amount of restitution it
seeks.” Id. at 120. If it fails to do so,? will a
defendant who consequently seeks a continuance be

required to compensate the victim for her appearance at

"As detailed in the defendant’s brief, in this case the
Commonwealth considerably increased the amount of
restitution sought just two days before the hearing.
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both hearings? When a reviewing court sides with a
defendant in an appeal from a restitution order, and
remands the case for further proceedings, will the
defendant have to pay the victim again if she attends
the remanded proceedings? The Commonwealth should not
be permitted to rack up restitution awards in this way.
Finally, the judge’s order that the defendant pay
the victim for time spent at the restitution hearing is
inconsistent with analogous and well-settled principles
of civil tort actions. Massachusetts follows the
“American Rule” in foreclosing recovery of litigation
costs associated with such proceedings except where

specifically authorized by statute. See Police Com'r

of Boston v. Gows, 429 Mass. 14, 17 (1999).

“Underlying the rule . . . is the principle that no
person should be penalized for defending or prosecuting
a lawsuit. Moreover, the threat of having to pay an
opponent’s cost might unjustly deter those of limited
resources from prosecuting or defending suits.” Id.,

citing Fleischmann Distilling Corp. v. Maier Brewing

Co., 386 U.S. 714, 718 (1967).% Similarly, a criminal

®In at least two states where restitution statutes
define compensable damages as those recoverable in a
civil action, courts have held that restitution cannot
be awarded for time spent at the restitution hearing,
given the American Rule. See State v. Brown, 342 P.3d
at 243; Jackson v. State, 334 Ga. App. 340, 344 (2015).
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defendant should not be deterred from contesting what

may be an unsupported request for restitution - which,
if ordered, will be administered as a condition of her
probation, with all of the risks that entails, see

Commonwealth v. Henry, 475 Mass. at 122 - because the

hearing itself would require payment of additional
costs.

STATEMENT OF REASONS WHY
DIRECT APPELLATE REVIEW IS APPROPRIATE

In Commonwealth v. Henry, this Court gave renewed

meaning to a defendant’s right to a hearing before
restitution is ordered, at which she may contest the
amount of actual loss to the victim or present evidence
of her inability to pay. Conditioning the right to
that hearing on compensation for the victim’s
attendance at it is incompatible with the principles
that animated Henry. This Court should grant direct
appellate review in order to address the novel and
timely issue presented by this case, and should hold
that defendants should not be discouraged from
exercising their right to a restitution hearing by a

requirement that they pay for it.
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CONCLUSION

For the foregoing reasons, direct appellate review

should be allowed.

Respectfully submitted,
MARIEZEL VALLEJO

By her attorney,

/s/ Rebecca Kiley

Rebecca Kiley

BBO #660742

COMMITTEE FOR PUBLIC COUNSEL SERVICES
Public Defender Division

44 Bromfield Street

Boston, MA 02108

(617) 482-6212
rkiley@publiccounsel.net

August 2, 2017.
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CERTIFICATE OF SERVICE

I, Rebecca Kiley, counsel for the defendant
herein, do hereby certify on this 2" day of August,
2017, I served this Application for Direct Appellate
Review upon the Commonwealth by sending an electronic
copy to Assistant District Attorney Jack Zanini, at
jack.zanini@state.ma.us.

/s/ Rebecca Kiley

Rebecca Kiley

BBO #660742

COMMITTEE FOR PUBLIC COUNSEL SERVICES
Public Defender Division

44 Bromfield Street

Boston, MA 02108

(617) 482-6212
rkiley@publiccounsel.net
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COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. Boston Municipal Court
1504CR522

COMMONWEALTH
V.

MARIEZEL VALLEJO

RESTITUTION HEARING FINDINGS

On January 5, 2017, Ms. Mariezel Vallejo admitted to sufficient facts on the charge of
“Operating Under the Influence of Intoxicating Liquor.” The date of the offense was December
21, 2015. Charges of Leaving the Scene of Property Damage and Possession of Open Container
of Alcohol in a Motor Vehicle” were dismissed upon the conclusion of the plea colloquy.

The Prosecutor had recommended a CWOF for 1 year with the 24D program, 45 Day
Loss of license and restitution in the amount of $15,167.25. The Court accepted the Defendant’s
recommendation which mirrored the Prosecutor’s recommendation, except that it stated as a
condition that full restitution would be determined at a restitution hearing, “which will be paid
during the CWOF.”!

Ms. Vallejo admitted to hitting a parked car, a 2001 red Honda Accord and causing
damage to it when she was under the influence of alcohol. The 2001 red Honda Accord is owned
by Virginia Mansfield. Ms. Mansfield is seeking restitution

“A judge may order a defendant to pay restitution to the victim as a condition of
probation provided that the ‘[r]estitution is limited to economic losses caused by the defendant’s

conduct and documented by the victim.”” Commonwealth v. Henry, 475 Mass. 117, 120 (2016)

v’

! Tender of Plead dated January 5, 2017. ,&\‘h
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(citations omitted). Where, as in this case, “the defendant does not stipulate to the amount, the
judge should conduct an evidentiary hearing at which ‘the Commonwealth bears the burden of
proving by a preponderance of the evidence the amount of the victim’s losses.”” Id. (citation
omitted).
On February 23, 2017, a restitution hearing was held. Both Ms. Mansfield and Ms.

Vallejo testified at the hearing and provided documents. It is uncontested that Ms. Vallejo’s
insurance company, Arbella Insurance Group (Arbella), assessed the damage to Ms. Mansfield’s
vehicle as a total loss, and Arbella paid Ms. Mansfield the blue book value for her 2001 Honda
Accord. She was also paid an additional $300 for sales tax, for a total of 5,100.00.2 It is also
uncontested that Ms. Mansfield’s use of a rental car during the time she was without use of her
car was fully compensated by Arbella. Ms. Mansfield states in her letter to all concerned parties
in support of her request for restitution that her 2001 Honda Accord, “would have lasted several
more years as it was in safe and running condition.” However, the Arbella Claim Summary
states that the car repair “shop state[s] that fuel tank straps and motor are rusted, would likely
break during the [repair] required for subframe, vehicle should be a total loss.” Despite that an
odometer reading of “133,942,”° Arbella assessed the 2001 Honda Accord condition as “Good”
and compensated her as such.

Ms. Mansfield signed a contract in the summer of 2016 for a car to replace her 2001
Honda Accord. She brought from Enterprise Rent-A-Car Company, a 2015 Chrysler 200.¢ She

put a down payment of $3800.00 and financed $11,367.25.7

2 Letter to Ms. Mansfield from Arbella, dated Februry 13, 2017.

? Letter “To all concerned parties,” dated February 21, 2017.

4 Arbella Claim Summary, p. 2, under “Comments.”

5 Arbella Claim Summary, p. 1, under “Vehicle Information.”

S In all the paperwork provided, none showed the odometer reading of the 2015 Chrysler.

7 Vehicle Sales Contract and Letter “To all concerned parties,” dated February 21, 2017. Her financing is at 12.91%
and the total amount she will pay after all payments are made after 5 years would be $16,478.64.

2
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Ms. Mansfield is requesting restitution to include the difference in the following
payments: 1) the difference between the blue book value she received of $5100.00 for her 2001
Honda and $20,278.64 that will be the total cost for her 2015 Chrysler; 2) the difference in
Boston excise tax for 5 years; and 3) the difference in her insurance premiums for 5 years. She is
also seeking $500 in lost wages® for court and 30 hours x $20/hour for time spent dealing with
the insurance company.

Ms. Mansfield also requests punitive damages. She states that her family struggles with
costs associated with care for her oldest son who suffers with autism and that her husband lost
his job in 2012 and has yet to find employment, hence money has been an issue. It was stressful
for her to deal with the insurance company as well as the associated worry. Ms. Mansfield is
undeniably in a difficult personal situation and this Court does not doubt that this car situation
exacerbated her stress. The remedy, however cannot be restitution, which does not include
punitive damages, only economic damages. See Henry, 475 Mass. at 120. For that same reason,
Ms. Mansfield is not entitled to restitution for the 30 hours of her personal time dealing with the
insurance company and her “worry (pain/suffering) and undeserved stress as well as other
personal issues, dealing with this.”®

The letter to Ms. Mansfield from the insurance company states that “we settled the total
loss of your vehicle with you....” It is reasonable to infer that there would have been settlement
documents or releases associated with that settlement that would have clarified whether by
accepting the settlement the Ms. Vallejo was released from further financial obligation. No such

documents were provided.

¥ Ms. Mansfield claims that she had to schedule time off from her employment at the Massachusetts Bar Association
Insurance Agency, Inc., 25 hours at $20/hour. Letter “To all concerned parties,” dated February 21, 2017.
9 Letter “To all concerned parties,” dated February 21, 2017.
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A 2015 Chrysler 200 and a 2001 Honda Accord are not comparable vehicles. Of course a
2015 vehicle will be considerably more expensive and have greater attendant costs, i.e. insurance
premiums and excise tax, than for a 2001 vehicle. For restitution, Ms. Mansfield is only entitled
to be fairly compensated for the fair market value of the 2001 Honda Accord. It appears that
Arbella provided her with the blue book value of the car. There was no evidence provided to
show why she is entitled to more than that value and, if so, how much more.

Ms. Mansfield states she was summoned three times for court appearances and wants to
be compensated financially for the time she had to schedule time off from her employment. Her
obligation to show up at the criminal trial of Ms. Vallejo is an obligation separate from that of
her restitution. However, for the 7 hours of missed work for the date of the restitution hearing, on
February 23, 2017, this Court credits her testimony and finds for her in the amount of 7 hours x
$20/hour for a total of $140.

For the reasons stated above, this Court assesses restitution in the amount of $140.00!° to
be paid within one month of this date. For any claimed damages beyond the $140 allowed by this

Court, Ms. Mansfield will have to pursue civil remedies.

By the Court -

(¢
Eleanor C. Sinnott
Justice

Dated: March 1, 2017

19 Ms. Vallejo provided documentation that she has a back injury that resulted while at work so she is not presently
working. However, there is no documentation regarding whether she is receiving benefits from work or otherwise.
This Court finds that she can pay the $140. If she needs more than a month to pay, additional documentation will
need to be provided.
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